A. Introduction
The consequences of Brexit on the financial industry, both in the UK and in the EU, call for close attention not only from the financial institutions involved, but also from the financial authorities, and this both in the EU and in the UK. As the date for decisions by the financial institutions are approaching, the authorities have started to make public the way they intend to deal with the numerous requests for adaptations. Their positions are necessarily subject to the progress of the negotiations which have now been started and distinguish whether access to their respective markets will be granted or not. Different hypotheses are being analysed, going from full access -e.g. in case the UK joins the EEA -to access for a transitory period, or only for specific topics on the basis of Commission equivalence decisions, or finally in case no agreement is reached, leaving the UK without guaranteed access, and according to the residual position under the WTO, which however does not provide for financial services.
The following analysis will essentially be based on the applicable legal framework, and on the statements which have already been published by the respective supervisory authorities. During the run-up to the final date, the UK and the EU have adopted or announced statements about their action with respect to the changes in access to each other financial markets. From the UK side, this mainly concerns the so-called Withdrawal bill, still actively discussed in the UK Parliament, while several policy statements have been developed both by the UK authorities, and by the European institutions, especially also by the European Supervisory Authorities. This complex landscape will be analysed first as to the legal foundation on which these steps will be undertaking, secondly identifying in some detail their main characteristics, and finally to identify the differences in policy behind these initiatives.
B. UK firms established in the EU

Subsidiaries or Branches
From the European side the location of banks originating from the UK has been the subject of elaborate discussions and legal analysis. Many UK-domiciled banks, especially the ones with an investment bank profile, have been present for several years in the EU often by way of one or more fully owned subsidiaries. These entities are full EU credit institutions and could further be active as the EU arm of the UK or international banking group, allowing them to establish branches in other EU states or providing services in the EU (passporting). Often their range of products or services is focused on invest-ment banking, offered by way of provision of services. In the context of Brexit, many of the largest entities -especially the American groups -are already planning to activate their pre-existing subsidiaries or establish new ones providing a wider range of services. They will not have to apply for new authorisations, but due to changes in their business model or in the volume of activity, they will have to be screened by the EU competent authority 1 . This process for the authorisation or for its review is under way, involving the national supervisors and, where applicable, the ECB with respect to both large and small entities, applying the national and the EU wide requirements. There is no differentiation as to whether these applications originate from parent companies from the UK, or from any other non-EU jurisdiction, nor whether they were submitted before or after Brexit. Generally, the EU regulation will apply, standing for a largely uniform EU wide regime. National legislations may however impose additional conditions, or make access more difficult in practice. For non-EU applicants, banking regulation does not grant a right to access and the national regulations might be selective as to the origin of the firms they admit 2 . It should be remembered that applications for new authorisations in the euro area are processed at the national level, and -for bankingultimately approved by the ECB. For applications for establishment from the non-euro area jurisdictions, the national authorities will grant the authorisation according to the applicable EU regulations: for banking or investment firms, access will be granted essentially according to the national legislations adopted pursuant to CRD IV and MiFID II, to be supplemented by important regulations, such as the CRR or the MiFID regulation, or the SSM regulation for Significant Banks. An interesting general consideration is that when the UK will be qualified as a third country, "in practice the degree of economic and financial integration after Brexit will be significantly greater than with any other third country" 3 . This attitude explains the more cooperative attitude adopted in e.g. the EBA opinion.
Non-EU Credit institutions can also establish branches in the EU member states. Their regime will be governed by national legislation of the state of establishment, and their activity limited to that state. Offering services may be allowed, in some cases restricted by local regulations, e.g. for consumer or 1 See ECB, Relocating to the euro area. Procedure for the relocation of banks to the euro area in the context of Brexit (April 13, 2017), available at https://www.bankingsupervi sion.europa.eu/banking/relocating/html/index.en.html. 2 For EU firms, refusals have to be based on objective reasons based on the public interest, and restrictions have to be proportionate. These rules do not apply to third country firms applying for access. 3 EBA Op/2017/12, Opinion of the European Banking Authority on issues related to the departure of the United Kingdom from the European Union (October 12, 2017), p. 3. mortgage credit. Supervision will be national, or exercised by the ECB if part of a significant group.
With respect to investment firms, a similar regime applies. In some cases, financial groups -even banking groups -may stablish investment firms in the EU as separate legal entities. These subsidiaries enjoy the full EU regime as an investment firm and can offer their services all over the EU. In many cases this option is economically not feasible since too expensive. Therefore, investment firms often used the branch format, limited to the member state of their location. Under MiFID II, the option is still open but is limited: the firm has to be authorised and should meet the conditions mentioned in the regulation as verified by that member state's NCA 4 . There is no equivalence regime as such: the latter will be opened up under MiFID II once the Commission will have established an equivalence regime relating to the non-EU markets 5 . Passporting will be one of the important advantages. In exceptional conditions, such as in the case of "reverse solicitation", services may be delivered without establishment.
Access to EU markets
Within the general regulatory regime, access to EU markets in the context of Brexit will imply the application of the general provisions and conditions laid down in the EU regulatory regime, which contains some additional conditions for the first access from third country jurisdictions and will become applicable to UK firms applying for the continuation of their activity in the EU. If these firms are organised as subsidiaries and hence qualify as EU legal entities, there will be no need to apply for a new authorisation. However, additional or strengthened conditions will become applicable, as a consequence of the change to more local activity of the subsidiary; the increase of the volume of its operations, the mandatory adaptation of the organisational structure, conditions relating to the parent company, e.g. as a fit and proper shareholder etc. If new UK related entities will be set up, the entire authorisation procedure will apply. In many cases these new entities will be former branches being converted into subsidiaries in order to be able to enjoy the European passport, and further offer their services in several Union states. Their previous legal status will not play a significant role in the new authorisation procedure.
Whether previously existing branches will continue to be active without changes in their structure, or whether new branches will be created depends on the type of activity. These branches would be subject to the local rules and authorisations of the jurisdiction where they are located 6 . Therefore, being limited to the local market, location decisions will depend on the potential market: branches may expect sufficient business if located in the largest EU states.
The ESAs have published extensive memos (here referred to as "Opinions") dealing with the points which will be of special importance in the authorisation of these UK related entities. These will be analysed later 7 .
A second set of conditions for access to the EU markets will be the effectiveness of their location. Although this requirement is not new, it has been of central importance in the Brexit "relocation" debate.
Brexit has raised a debate about what is the real activity of a financial services firm, and hence where its real or economic location is situated. This debate was stirred by the concern that a number of UK financial services firms might establish operations in the EU which cover only part of the full activity of similar firms in that sector. The question concerns financial services firms not only from the UK, but from all third country jurisdictions, and existed before the UK leaving the EU. This practice refers to an organisation in which the EU part of the activity mainly relates to the internal administrative and client facing activity, including the registration of clients' transactions and related operations. The real financial activity, or the transactional aspect, such as the lending business or the asset management strategy and related activity like the portfolio selection and risk strategy, is then located in another country, often at the parent company's headquarters. From there, the assets could be managed and transactions processed, often as part of the wider activities of the group. The substance of the EU part of these firms in terms or regulation and supervision could be very thin, sometimes almost inexistent. As long as the other country was part of the Union, freedom of services, identical regulatory basis and cooperation between supervisory authorities were mostly considered sufficient to deal with the potential risks of this firm structure. These principles are not applicable to relations with third countries: hence the fundamental scheme lost its regulatory justification.
In the Brexit context, this scheme comes under pressure: the former UK firms will become third country firms, triggering a certain number of additional requirements dealing with equivalence and supervisory cooperation. This question became especially preoccupying as it might have resulted in the UK firm being considered to be in the EU, while the UK -and the related business activity -has left the Union. From a supervisory point of view, and unless specific conditions of cooperation can be worked out, this pattern cannot further be considered acceptable.
This explains why the three European supervisory authorities and the ECB have stated their formal position on the subject and indicated some of the criteria to be respected as a "genuine" EU establishment of a third country firm 8 . These opinions have developed their point of view under the heading of "delegation" or "outsourcing", being aware that these are the most frequently used ways of transferring the financial effects of transactions to another country, although by no means the only ones.
These Opinions contain a number of criteria or indications which supervisors should verify to assess whether the third country firm stays within the limits of a firm's essential activity within the EU. A cross reading of these Opinions points to several common aspects to which third country firms will have to pay attention to secure their initial or continuous access to the EU markets. The issues concern the entire range of financial services firms, active in all regulated financial activities: credit institutions, investment firms and markets, investment managers and investment funds, but also insurance enterprises, payments institutions etc. 
Outsourcing and delegation in the applicable directives of regulation a) Outsourcing v. Delegation
In many other sectors of our economy, the practise has developed to contract out certain activities to third party service providers, often to entities part of the group, especially if the services can be provided at lower salaries. The financial sector is no exception in this respect. The administrative processing of transactions, including their accounting treatment by firms located e.g. in India has been successfully practised for many years. Outsourcing of other activities such as the location of transactions in another entity -a billing centre, where the invoices are produced -has been usual in many sectors of the industry. Outsourcing of IT services or call centres have been commonplace for big and small enterprises. Proof reading of legal manuscripts for UK editors is often executed in Asia, by experienced non-native proof readers.
Economies of scale, differences in remuneration, but also differences in applicable regulations and supervisory requirements may lie at the basis of this practice. In the EU regulations, these practices are usually referred to as "outsourcing" or as "delegation" of functions.
The different treatment of outsourcing from delegation reveals the nature of each of these: outsourcing mainly relates to technical acts, not involving much of decision making and hence presenting less risks for the financial institution. But risks may nevertheless emerge, e.g. a call centre giving wrong information. Delegation means essentially the transfer of decisional, judgmental matters and may therefore be source of considerable risk, justifying stricter regulation. The differences between outsourcing and delegation may become increasingly difficult to make: is a robot advisor, based on AI, to be classified under delegation, implying some judgmental call, even when all decisions are made without any human intervention? Some basic principles apply to both forms of organisation: the delegating party remains responsible for the outcomes and should oversee the way the activity is performed 9
. The regulation for delegation is generally stricter, providing for equivalent supervisory conditions, for supervisory cooperation, and defining the limits of activities which cannot be delegated.
b) Overview of delegation or outsourcing provisions in some directives and regulations (i) Outsourcing
Outsourcing is mentioned in certain directives or regulations. From the supervisory angle, the core concerns are that the outsourcing entity should remain in full control and bear full responsibility while its supervisors should be able to fully access the outsourced activity and relating data, in some cases even running on-site inspections, or imposing fines. Outsourcing may create operational risks but should not create additional financial risks: it should not lead to delegation of responsibility. The rules relating to outsourcing are not different whether EU or non-EU firms are being addressed.
Article 190 of the CRR, dealing with "credit risk control", after having defined the core responsibilities of the risk control units, lists the activities that may validly be outsourced. These relate mainly to information collection and reporting, allowing to monitor and grade risk pools and rating criteria. Fees paid for outsourcing services to non-group entities will be accounted for under "operating expenses" for establishing the relevant calculator . Article 65(3) CRD IV mentions that authorities could obtain information from outsources, to whom "operational functions or activities" have been outsourced.
MiFID II provides that outsourcing of important operational functions to third parties is subject to additional safeguards to avoid additional operational risk. Important or critical operational functions may not be outsourced if this would materially impair the quality of internal controls or the supervisor's ability to effectively supervise compliance with the firm's obligations.
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MiFID II especially refers to outsourcing to third parties -intra or extra EUbut only refers to information obligations of the EU firm. It should not affect the firm's internal controls nor the supervisory activity of the authorities 12 .
CSDR contains several references to "outsourcing" of activities by CSDs, including to third country CSDs, what may not lead to delegation of responsibility and should not prevent the exercise of supervisory functions 13 .
Solvency II follows a broader definition for outsourcing as it may relate to "an arrangement of any form between an insurance or reinsurance undertaking and a service provider, (...), by which that service provider performs a process, 
(ii) Delegation
The technique of delegation is known in several parts of the existing financial regulatory system 17 . It has attracted attention in the field of asset management including in the investment fund sector.
In the investment funds area, "delegation" as this is known in the applicable regulations has often been a subject of regulatory attention. While recognising the validity of the delegation, the 2009 UCITS Directive makes it clear that the management company may not delegate the totality of its functions to third parties and become a "letter-box" entity. The effectiveness of supervision should in any case remain guaranteed. Moreover, the delegating company will remain liable for the functions it has delegated 18 . The most critical form of delegation is that of investment management itself: here the directive allows Member States to provide for delegation to third entities if these entities are authorised or registered for asset management and subject to prudential supervision 19 . Moreover, the delegation must follow the investment allocation criteria adopted by the management company. It is allowed to delegate asset management to entities in third countries provided appropriate cooperation has been agreed upon between supervisors. Delegation may be considered an alternative formula to investment in a fund in another jurisdiction. In the investment fund field, some incidents have urged the EU regulator to introduce stricter rules for delegation of the custody or safekeeping function: delegation and sub-delegation are authorised -even to third country delegates -under some strict conditions 20 . The core provision here is that delega- The liability of the primary depositary is formulated as strict liability, and will apply, unless he can prove that the "loss was caused by an event beyond his reasonable control" 30 .
(iii) Regime of delegation to third country institutions according to the directives
This short overview has brought to light that the concerns about delegation and outsourcing have been alive for many years, but lead to an open approach within the EU, with the home supervisor being adequately armed to check the essential provisions to be respected.
Delegation, and to a lesser extent outsourcing may in extreme circumstances, lead to a full transfer of internal functions of a financial institution so that the remaining organisation would not allow that institution to function on its own, as a sole entity. The remaining entity may have become a "letter-box entity", without any significant or relevant decision-making power of itself, and would not exercise the essential functions of the type of firm it presented itself to the outside world. The phenomenon exists in several parts of the economic world, in different forms and intensities and has been considered acceptable if these presented added value, or economies of scale. But when the core business judgments are transferred, objections may be raised. Depending of the specific facts, the independent existence of the delegating firm may be denied, leading to attribute its activity to the delegator, and rendering the latter responsible in case of insolvency 31 . In the field of portfolio management, the effective portfolio management policy may be delegated to specialised man- agers, not necessarily known to the portfolio investors, and creating additional issues if several portfolios are managed on a common basis, generating risks in terms of price sensitive information or even conflicts of interest. These practises have been known for many years but do not seem to have raised significant supervisory concerns. The relevant directive contains detailed provisions allowing to limit the scope of the delegation and requiring delegation to be based on "objective reasons" 32 Also, the practice was not negatively addressed in the regulations on UCITS and on AIFM 33 .
Although delegation and outsourcing have been widely practised in the financial sector, there seems to be a stricter attitude being developed by the regulators and supervisors to the extent that delegation and outsourcing may stand in the way of the exercise of their supervisory powers, limit their oversight of the remaining activities of the firms, and ultimately prevent to assess the risks that may flow from these practices, ultimately affecting the supervised firm.
Delegation often takes place within the EU: it may then be considered to benefit from the rules on freedom to provide services and should be considered valid. But delegation should be limited, and not impinge on activities that leave the existence of the delegating body intact. Delegation of all activities would raise questions about the real existence of that body, and to whom its acts have to be attributed. Whether delegation to third country entities should receive the same treatment is open to discussion.
The limits of delegation and outsourcing have recently received additional attention as a significant volume of delegation took place in favour of UK firms, due to their central position in the European financial markets. Before Brexit, delegation was part of the internal provision of services among EU firms, subject to the same level of supervision. After Brexit, the question arises under what conditions EU firms can receive financial services from non-EU firms, which in the absence of an equivalence regime, are not subject to the same safeguards. EU authorities would not have a statutory basis for requesting information, undertaking inspections, or even imposing fines to third country subcontractors which are outside the reach of the EU law. Regulators will be very loath to accept responsibility for activities which legally remain beyond their reach. In case of mismanagement of misbehaviour, they may have few excuses taken, would not resist a likely challenge in the non-EU jurisdictions 35 . In the absence of a regulatory basis for an equivalence assessment, after Brexit, it would seem that this type of activity would not further qualify as a permissible form of delegation.
In the field of portfolio management, the directive on UCITS and the MiFID II delegated regulation provide in an explicitly organised regime allowing EU investment firms to "outsource" to third country service providers "the investment service of portfolio management" under a certain number of conditions, including a cooperation agreement with the supervisory authority of the service provider 36 . There are no express conditions as to how far this form of delegation of portfolio services can validly be agreed.
Objections to delegation -and to comparable techniques -are often mentioned in the context of "excessive" delegation, i.e. that this practice may lead to "letter box entities", or to "empty shell companies" which would negate the separate existence of the delegator. Different techniques are mentioned. Contractual delegation is the most frequently used: when essential functions have been outsourced to another firm, what remains are essentially secondary, formal or passive functions. Comparable outcomes result from back-to-back invoicing, where transactions as agreed by a firm located in the EU are immediately offset by an identical transaction with the party located in another, possibly a third country 37 . The EU side might become a bookkeeping facility, an "accounting entity", without any financial consistency. A comparable outcome is achieved when an EU entity would act as an -independent or not -agent for the foreign entity. Depending on the contractual arrangements, the transaction would be attributed to the non-EU entity and hence would not be booked in the accounts of the latter. Similarly, if the agent did not hold a licence to operate in the EU, the activity might still be based on the "reverse solicitation" exemption, which is based on the idea that investors may always directly and voluntarily address themselves to third country intermediaries 38 . In this case, active canvassing is not allowed and is likely to be strictly applied by the supervisory bodies. But does it also cover further transactions flowing The arguments for refusing "letter box entities" to be active may be partly due to supervisory, partly to competitive concerns, and are applicable to both intra-and extra-EU delegation of fund management. Delegation to third country service providers may however create substantial supervisory risks to investors and creditors, as the latter may not be able to exercise effective recourse on the entity and its few remaining assets, while these often lightly capitalised firms will be liquidated before investors can act and disappear from the radar screen. As the cost structure will be different, one may also fear a competitive distortion with local firms, raising concern of unfair regulatory competition. In supervisory terms, these firms will not allow the full supervisory regime to be applied: their actions and policies will be dictated by outside instructions, assets will be held abroad, risk controls may be difficult 39 Germany is more flexible, and Luxembourg has no regulation on the point. However, as the definition of this practice will not further be a matter of domestic law, it is likely that a quite restrictive reading will prevail.
to apply, especially when e.g. in the field of asset management, portfolios are managed on a common basis, leading i.a. to conflicts of interest.
Whether the existing provisions and practices relating to delegation, especially in the field of portfolio management are satisfactory, or need to be revised in the sense of more strictness, has been discussed in the context of the ESMA Opinion. Those in favour of more strictness -especially from the French sidewhere vigorously opposed by the defenders of the present system, represented by the Luxembourg authority 41 . This discussion is part of the wide debate about the centralisation of the supervisory powers at ESMA The objections by the financial supervisors are not addressed to delegation or outsourcing as such: these techniques are expressly addressed in the regulations 43 , and can be used to support existing activity. This idea is translated by requiring firm to state "objective reasons"
44 for the delegation. At a later stage the concern will result from the too intensive use of these techniques, leading the EU entity to become an empty box. Therefore, a balance has to be struck between permissible delegation and delegation that takes away the substance of EU located entities. The ECB e.g. has stated that it will analyse each case individually to decide whether the entity is a "real" bank, with adequate local risk management, sufficient staff, and operational independence. Back-to-back transactions are allowed but should be economically justified and not systematically lead to booking all exposures to another entity 45 . The condition that 41 delegation should be based on objective reasons would also allow "necessary or useful" delegation to be continued, as the Opinions only criticised excessive delegation. Ultimately, the decision will be the result of an overall supervisory assessment.
Some regulations contain interesting criteria for defining letter-box entities: this is e.g. the case in the AIFMD field, indicating conditions in which the AIFM will no longer be considered managing an AIF 46 .
These considerations lie at the basis of the positions which the three ESAs have adopted with respect to the issue of delegation and assimilated techniques.
Positions of the regulatory and supervisory authorities as to the relocation of the UK firms to the European Union
The three European Supervisory Authorities (ESAs) and the ECB have published individual Opinions on the conditions according to which financial institutions from the UK could further access the EU markets, after the UK's withdrawal. ESMA has published its Opinion on "General principles to support supervisory convergence in the context of the United Kingdom withdrawing from the European Union" 47 , which has been further detailed in three other Opinions, one dealing with investment management 48 , one relating to investment firms 49 , and a third one with secondary markets 50 . In addition, it has released an Opinion on the principles on the "supervisory approach to relocations from the UK" The EBA has published its Opinion on the issues arising from the Brexit, including a Report on insuring effective financial institutions avoiding "empty shell companies" and therefore formulating conditions for a credible location policy
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. EIOPA has made its analysis from the point of view of supervisory convergence 53 . The ECB has stated its position in an information document dealing with the procedures for the relocation of banks to the euro area 54 , while explaining in several speeches its supervisory expectations. The Council 55 and the Parliament 56 have also stated their views.
The context in which these statements have been drawn up widely reflects the specific situation of the UK firms, many of which were previously active as EU firms, but after Brexit will relocate to the EU. In order to be able to pursue their activity, they will have to adapt to their new status as "third country" firms, requiring to set up a fully developed organisation within the EU.
In the following summary, an overview will be given of main directions of the supervisory approach of the ESAs and the ECB and this with a view of identifying their policy guidelines. As these Opinions are often very detailed, only the elements that seem relevant for the present analysis have been mentioned. The underlying policies are largely but -relating to different segments of the financial system -not fully identical. The main concerns of the supervisors will be identified, as well as some of the specific features due to the Brexit context.
ESMA has formally stated nine principles relating to the procedure to be adopted with respect to the location of UK firms within the EU. 57 Several of these principles will be further analysed in the next pages. These principles have not been formally endorsed by the other ESAs, but would be largely considered applicable as well:
1. No automatic recognition of existing authorisations; 2. Authorisations granted by EU27 NCAs should be rigorous and efficient; 3. NCAs should be able to verify the objective reasons for relocation; 4. Special attention should be granted to avoid letter-box entities in the EU27;
5. Outsourcing and delegation to third countries is only possible under strict conditions;
6. NCAs should ensure that substance requirements are met;
7. NCAs should ensure sound governance of EU entities;
8. NCAs must be in a position to effectively supervise and enforce Union law; and 9. Coordination to ensure effective monitoring by ESMA.
These principles lay at the basis of the Opinion as developed by ESMA and are also largely reflected in the Opinion of the EBA and of the ECB.
a) Scope of the Opinions
These different statements not only address the pre-and post-Brexit phaseand this under the proviso that no further transitional provisions will have been agreed -but also indicate the general principles relating to the access of any third country financial services firm to the EU. In that sense, they are relevant first and foremost in the Brexit context, but will also apply to any other request for access of third country groups. The statements also address the pre-Brexit phase, as UK firms are already preparing their position under the applicable EU regime: they address a range of cases, going from already established firms whose business model, range of activity and risk structure will considerably change after Brexit, to branches of UK firms which will lose access to the EU at large and may consider adopting subsidiary status, unless they prefer to limit their activity as a branch to the single member state of location. In a number of cases, the Opinions relate to cases of new establishments of UK firms who will prefer henceforth to have direct access to the EU markets. These different hypotheses are not always clearly distinguished in the Opinions, which starts from the concept that in any case the EU regime is fully applicable, will trigger the application of the entire regulatory apparatus -including RTS, ITS, and even ESA recommendationsand will call for a detailed supervisory process from anew, but not calling for a new authorisation process for those firms already established in the EU
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. Also, there is no need to develop a specific UK-related supervisory regime as it will be the one applicable to any third country applicant.
These Opinions express the main points of the supervisory practice as it exists today in the directives and regulations. Technically these Opinions cannot derogate from the directives and regulations on which today's supervisory practice is based, but in practice they are in specific instances, stricter or more detailed, an approach which most of the time can be justified by the actual practice of today's supervision. According to one leading source, the ESMA Opinions reflect a "tougher appraisal of licence applications. EU regulators may note the change of tone but continue to review relocation applications in accordance with their current approach" 59 .
The question arises to what extent the supervisory practices detailed in the Opinions are also applicable to existing firms already located in the EU and whose legal structure -e.g. as a subsidiary -will not be changed. To the extent that the Opinions reflect existing practice, this question might not be very relevant but in most fields, the stricter appreciation provided in the Opinion should logically also affect the existing firms, whether in the context of a relocation or not. In the absence of specific regulation dealing with the case of a Member State leaving the Union, the same rules should apply to the continuation of the same financial activity.
A related but different question arises when a credit institution transfers its seat to another EU or third country jurisdiction while the legal entity is unchanged. As the authorisations of credit institutions are based on national law, this cross-border transfer of the seat may -depending on the applicable laws 60 -imply continuity of the legal person, but not of the authorisation, which is rooted in the national laws of the two jurisdictions involved. There is up to now no Europe-wide banking authorisation. 
b) Addressees of the Opinions
These "Opinions" are statements addressed by the European Supervisory Authorities (ESAs) to the national competent authorities, indicating the topics which they will have to analyse in more detail in the requests for access to the EU markets from UK firms. The Opinions are therefore addressed first to the national competent authorities in the context of fostering a common supervisory culture 61 and more widely to the European institutions (Parliament, Council and Commission) with a view of "contributing to the establishment of high-quality common regulatory and supervisory standards and practices" 62 especially in the perspective of enhancing supervisory convergence 63 .
As these Opinions have been adopted in the respective ESAs, one can presume that they will be followed up in the respective supervisory practice of each of their members. The 2017 proposed amendments to the ESA regulations clarify that the Authority will monitor the Opinions, along with the guidelines and recommendations, to verify that the arrangements on outsourcing, delegation and risk transfer are in accordance with Union law 64 . In case a national authority refuses to follow up the ESA recommendation, the reasons for the refusal and the recommendation of the ESA will be made public.
One could qualify these Opinions as the informed views as agreed by the national authorities on the issues to be dealt with pre-and post-Brexit, coordinated at the level of the ESAs. Although it is unclear to what extent these Opinions have formally been coordinated with the Commission, they express the common views of the regulatory community. Also striking is the absence of references to the role of the ECB. 
c) Full application of the EU regime
Dealing with the core aspects of the regulation in their respective fields, the Opinions stress the full application of the authorisation procedures: all requirements have to be met, even those that have not yet been adopted by the Commission 65 . There will be no shortcuts and the previous Opinions of other NCAs or other authorities 66 will not be considered decisive, but where necessary the existing licence will have to be reviewed and upgraded due to the change in nature or increase in the business activity making additional or stricter conditions becoming applicable. A thorough analysis of the present and future business activities will lead to a reappraisal of the business, its structure, governance, management, staffing 67 , internally special risk procedures, commercial policies, etc. Resolution and deposit guarantee regimes and their possible limitations are also to be considered. Some flexibility seems to have been considered, when the Opinion states that "the status of applicable regulations and practices in the UK may be taken into account", sometimes even leading to waivers 68 . Elements relating to the relocation would not qualify.
d) Common concern: letter box companies
A quite predominant, recurrent consideration in the Opinions is the concern that former or new UK firms would be managed as "empty shells", or as "letter box companies" or "brass plate firms". This concern has also been mentioned in several directives 69 and is here translated in a whole series of more detailed warnings or statements, some of which will be quite incisive. The concern is expressed in the overarching statement that the applicants will have to state objective factors to justify their choice for a certain jurisdiction 70 , for a certain organisational structure, for the proposed governance regime, in other words 65 that their proposal does not constitute a device for evading or circumventing the existing access restrictions, to engage in regulatory arbitrage, or more positively will result in a genuine financial services firm which is part of the EU financial system. The same idea has been stated in ECB statements 71 . This reference to "objective factors" of choice both for the jurisdictions and for the structure of the firm in the EU can be considered a safeguard for the applicant's commitment to play a role in the EU markets, as a call for his acceptance of the rules applicable in the host country. The principle is clearly stated in the EBA, the ESMA Opinions and very strongly in the ECB statements and is further developed in many specific recommendations, going from the governance of the applicants, their risk management, their internal structure, including their outsourcing and delegation. The EBA Opinion makes a nuanced statement as to how back-to-back and intragroup dealings have to be dealt with as part of a separate legal entity. There should not be an outright prohibition, but a stronger attention from risk management, including on counterparty risk
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, drawing attention to possible risk considerations. A comparable statement was published by the UK PRA 73 .
e) Subsidiaries or branches
The Opinions first address the requirements applicable to subsidiaries of UK institutions, which for credit institutions is the full regulatory regime applicable to all credit institutions, coordinated by the ECB's final authorisation right.
Branches of UK credit institutions will be subject to the requirements as established by the local legislation and supervision of the state where the branch is located. They often differ from state to state: the CRD IV only requires that States do no engage in regulatory competition by adopting a regime that is more favourable than that of branches of EU institutions 74 . As to the differences between EU states, a regime providing for an identical treatment EU wide has been mentioned in the CRD IV but has not been implemented, leaving some room for competition among Member States. these branches is in any case limited to their state of location. De facto, this may lead to a preference for the constitution of subsidiaries rather than branches, as the former enjoy the EU passport, but would imply the application of the full EU regulation. The financial authorities also prefer subsidiaries, as the financial position of these firms and the applicable regulations would be more clearly defined, stricter management provisions apply and more own funds would be available. Also, the relations with the supervisory authorities in the state of origin should be based on a more clearly defined equal basis.
Depending on their specific business activity or model, it is likely that some subsidiaries of UK banks will reach the criteria for qualifying as an SSM bank and hence be subject to direct ECB supervision 75 . Up to now, no comparable regime applies to subsidiaries of investment firms in the absence of an EU wide supervisory regime: hence these will remain subject to the regulation and supervision of the firm's home state 76 . Recently EBA and ECB have published statements to declare the SSM framework in part applicable to significant investment firms, while the Commission plans to propose regulation on this topic 77 .
According to the applicable regulation 78 , third country investment firms -both subsidiaries and branches -are subject to the host state's regulation and supervision and the activity of their branches is limited to that state. It is often considered too expensive and burdensome to create a subsidiary for investment firm activity, although in that case it would benefit from the European passport 79 . 75 The criteria of Article 6 SSM-Regulation address the credit institution on a consolidated basis, including the UK entities pre-Brexit. Post-Brexit significant institutions may become less significant as only EU entities will be included in the EU supervision. 
f) Main requirements to be applied to UK firms locating in the EU
The Opinions present the subject by describing the conditions and procedures for authorising a bank, an investment firm, or depending on the case, investment managers, secondary markets, or insurance firms. The following main topics are summarised here in some detail:
-Authorisation -Governance -Internal controls -Delegation and outsourcing.
(i) Authorisation
The Opinions distinguish firms which have already been authorised, but whose status changes from EU firms to non-EU firms, and those which apply for a new authorisation, for which the existing EU rules will apply 80 . In both the EBA 81 and the ESMA Opinion, it is made clear that subsidiaries will not have to be re-authorised, but that the firms will not be allowed to merely rely on the existing authorisation. Their position will have to be reviewed on the basis of the new actual or proposed business model and plans, which may lead to a considerable business expansion, needing additional means in terms of organisation, especially risk management. The proposed business entity should correspond to the envisaged activity in terms of size, nature, and complexity. A reassessment of the existing organisation, governance, business model and business plan will be undertaken. New issues will receive special attention, such as the effect of a non-EU management, the qualification of significant shareholders, or the relations with a non-EU group. Group relations with non-EU parties deserve special attention 82 .
The freedom of establishment or of services is extended to "financial institutions" other than credit institutions which are part of a group led by a credit institution governed by EU law. The financial institution should be 90%-owned by the credit institution, and fully guaranteed by the latter. Once as a suming authorization process, cf. IRSG, The EU's third country regimes and alternatives to passporting (January 23, 2017 consequence of Brexit the parent is no longer an EU entity, this special regime would come to an end, the subsidiary will lose its privilege to be able to offer banking services as defined 83 .
The Opinions also state that applicants for an authorisation will not be able to rely on previous or existing authorisations, whether from another Member State or from a third country 84 . This especially refers to applications from firms formerly authorised in the UK or active in the EU as branches. But their file in the UK could usefully be submitted to the authority in the new State of location, mainly for informative purposes.
NCAs are invited to monitor developments of UK law, and be alert for differences that may affect equivalence or change the risk profile. In the absence of cooperation agreements providing for a mutual information duty, this task will best be exercised by the ESAs, and be applicable to all relevant third countries.
With respect to new authorisations the reasons for the choice of the jurisdiction have to be stated and will be assessed by the national authority. This may be one of the decisive elements for refusing access, on the basis that the choice is determined by opportunistic motives, possibly by regulatory competition, or by an attempt to evade stricter standards 85 .
But whether the national authority would be entitled to state other grounds on which the access will be refused, including on the basis of that state's policies, or for political reasons, will depend on its national legislation. Overbanking e.g. could become a valid ground for refusing access, but the present EU legislation does not provide an adequate legal basis for deciding so 86 . The level playing field would be seriously jeopardised in case political reasons would determine the authorisation of financial institutions within the EU, but this does not apply in relation to third countries.
(ii) Governance
The governance of both existing and new entities receives considerable attention. The central idea is that the firm will be required to dispose of an effective and sound governance structure in the EU functions, both in terms of management functions and in terms of internal risks controls. The EU firm should be an independent entity managed in its own interest. The management -or directors -will, as ultimate decision makers, have collective responsibility and should effectively be in charge of decision making and not merely rely on the instructions of the parent company. They should have a "meaningful presence" in the chosen jurisdiction and be available for interaction with the supervisors 88 . Some statements point to a residence requirement 89 . Therefore, the number of top management should be adequate in terms of numbers -at least two for asset management, 90 and composition, and dedicate sufficient time to their professional duties. The number of outside positions of directors should therefore be limited, to avoid too strong group influence but also to avoid conflicts of interest 91 .
In the investment management sector, the directors will have to be attributed specific responsibilities, which they should exercise personally, without delegation, but remaining collectively responsible. There will be no reporting lines to group functions 92 . Directors will have to be available for the firm, and dedicate sufficient time to it, what would be incompatible with a large number of outside directorships. Also, a local presence is expected, implying availability for the supervisors during normal business hours. A local domicile is not strictly mandated, although in some jurisdictions this may flow from the rules on establishment 93 . The firms should also have a sufficient operational set-up and dispose of appropriate human resources and technical resources 94 .
(iii) Internal governance and controls
The adequacy of the structures and governance put in place will be assessed from the relocation perspective, with -the principal element in the assessment - special attention for the objective reasons for this decision. The structure of its local risk management should be commensurate to size, nature and complexity of the proposed business activity 95 .
Reporting lines to the group should not impair the independence of the internal control and compliance functions, which should function on the basis of the separate entity and be internally separated 96 , and reporting lines to group control functions should not impair independence 97 .
The necessary internal controls have to be available, with as a minimum the compliance and risk functions. Material legal risks have to be assessed by an independent party and in general, risks have to be reported to the board and to the supervisors. In the banking sector, an elaborate analysis of the risk models is required: these will remain applicable, unless a change in the business or volume of its activity has intervened. The EBA Opinion analyses the different cases in which internal models can further be used or will be submitted to a new analysis and authorisation procedure by the EU authority 98 . Delegation of control functions within the same group calls for effective conflict of interest management 99 . They may have to be calibrated following detailed criteria 100 .
(iv) Delegation and outsourcing
The developments in the Opinions on delegation and outsourcing are particularly relevant as these techniques may lay at the basis of the much decried "empty shell" of "letter box companies" and other forms of circumvention of the EU rules. In general terms, delegation and outsourcing are permissible if based on objective reasons, on a limited scale, and without putting oversight in danger. In the asset management field, investor protection remains the paramount objective. should be the most suitable for undertaking the delegated function 102 , located in a jurisdiction chosen on objective grounds, and be able to comply with the applicable EU regulations 103 . If cost savings are argued, these should be proved. The same applies to outsourcing: objective reasons, with a limited scope, especially if it relates to critical functions and if not satisfactory may even have to be phased out 104 . For intra-group outsourcing, special attention is due because of conflicts of interest 105 . Sufficient oversight mechanisms have to be provided 106 .
Delegation to non-EU entities calls for special attention. The most delicate aspect relates to the delegation to a non-EU service provider of the "functions relating to the investment service of portfolio management" of investment firms: this delegation is authorised but subject to some general conditions such as the authorisation of the third country service provider in its jurisdiction, effective supervision by its competent authority and the existence of a cooperation agreement between competent authorities, providing for exchange of information, and cooperation for enforcement purposes. Delegation of investment management for UCITS management companies has a regulatory basis 107 , but it should not exceed by a substantial margin the investment management functions performed internally: there should at least be some investment management present in the state where the fund is located and this for each individual fund 108 . This fund should have at least some senior management or staff to follow up on the performance of portfolio management or risk management. One should remind that a separate regime applies to outsourcing of the depositary function, as the first line depositary remains strictly liable for the restitution of funds and securities: here again the regulation reminds that these cases of delegation should not result in the management company becoming a letter box entity 109 . This approach should apply to both new, UK originated funds as to existing ones, in the latter case under the form of supervisory reassessment 110 . These provisions address all EU funds, irrespective of the jurisdiction where the delegated functions will be exercised. The basic idea, also voiced in the field of banking supervision, is that local "substance" should remain 111 , implying i.a. sufficient activity and staff
112
. A similar approach addresses the outsourcing of functions by EU trading venues 113 . EU venues should not become letter-box entities, and the coordination between the EU venue and the non-EU outsourced venue should remain ensured 114 . Some operational functions should not be delegated to non-EU venues, such as the responsibility for suspensions, removal of instruments, or trading halts 115 .
Internal control should be risk based and allow for on-site inspections 116 . In the same vein, the ESMA opinion reminds the application of the "best execution" principle: the choice for an execution venue should be based on objective elements. The choice for a single execution venue or to an affiliate party may call for additional monitoring in view of the best execution requirement.
(v) Relocation policy
The Opinion published by the ESAs state the conditions which non-EU firms -especially UK firms -will have to meet to be allowed to exercise financial services activities in the EU. The Opinions draw attention to the role of the EU National competent authorities which are expected to give high priority to these location requests, exposing the main points of attention. The basic rule is the full application of the EU laws and regulations to these entities and for already established entities, to be adapted in light of their changed activity. They do not mention the right of Member States to refuse access to non-EU firms. This is translated by stating that applicable regimes will be applied on the basis of the "objective reasons" for relocation: the fundamental option remains that third country firms may lawfully become -or remainactive in the EU.
Nevertheless, the ESMA statement is revealing: "NCAs should reject any relocation request creating letter-box entities where, for instance, extensive use of outsourcing and delegation is foreseen with the intention of benefitting from an EU passport, while essentially performing all substantial activities or functions outside the EU27"
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. One could qualify this as abuse of the access rights.
As freedom of establishment will not further apply, it will be up to the NCAs to develop their own policies as to the location or relocation of UK firms. The Opinions aim to contribute to supervisory coherence 118 , what in fact also stands for avoiding regulatory competition and resulting arbitrage.
The Opinions express a strong concern that non-EU firms may take advantage of the NCA's openness. This concern is expressed in many ways, most frequently in the repeated reference to "letter-box entities", "empty shells", or "brass plate firms". Generally, it is up to the NCA to draw the balance between the objective reasons for locating to its jurisdiction compared to the not credible ways as evidenced in its internal organisation Specific criteria are mentioned: in the Opinion on asset management, ESMA refers to the relocation of a sufficient amount of the portfolios managed and relating risk management functions, also referring to availability of a supporting organisation such as financially experienced and supporting staff. NCAs should also be attentive to the need for an efficient organisation of the financial activity and should only come to a negative conclusion when the balance has become too much out of kilter. How to test the genuineness of an applicant's intention will remain difficult: stating the reasons for the choice and indicating the ways the proposed objective will be achieved, should allow to eliminate the most blatant cases.
On the basis of the regulatory provision that head office and registered office should be in the same member state 119 , the ESMA opinion goes in very specific detail about the internal organisation, required the main functions to be developed locally and even calling for the physical presence of at least two senior managers and relevant staff -3 local FTEs.
120 These detailed assessment criteria have however to be considered in the overall context of the effectiveness of the local entity.
The interests involved in these cases go beyond the technical application of the existing EU regulations. They ultimately concern wider policy objectives, such as the orderly functioning of the markets, the maintaining of a high degree of investor protection, the confidence in the financial systems, containing risk developments especially at the systemic level or when imported from other jurisdictions. But beyond these traditional objectives of financial regulation, one should not deny that competition for market share, involving states and supervisors, their markets and their operators are the significant drivers behind these opinions
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. Tightening access to EU markets without blocking it, may contribute to achieve a balanced outcome in the interest of all parties concerned.
(vi) Non-EU Branches of EU firms
The ESMA Opinions on Investment firms and Asset management deal with the case in which EU located firms, e.g. a subsidiary of a UK firm, establish a branch outside the EU, e.g. in the UK, from which UK based activity could be developed. In principle, there should be no objection against this scheme, which is a matter that mainly relates to the establishment in the UK. However, branches of EU banks in non-EU jurisdictions should be authorised by the home state (EU) supervisor. Moreover, the real concern relates to the risks that this scheme might create specific letter-box risks. The opening of these non-EU branches should be based on objective reasons, related to the services in these non-EU jurisdictions, e.g. for organising marketing support 122 .
Firms may use technical legal instruments to locate activities outside the EU: in these cases, activity is outsourced, or is delegated to a non-EU entity. This may take the form of back-to-back transactions 123 and should not be used to service back the EU firm's activities or its clients to the UK acting through its branch. Specific oversight by the NCAs is called for.
statements from the ECB about the banks' slow progress in establishing an effective presence in the EU, especially in the field of risk management. 121 See among many: S. Khan, The EU is ready to reap the profits from our financial services and there's nothing we can do. The Independent (March 25, 2018), available at https://www.independent.co.uk/voices/financial-services-city-london-european-union-lch-lse-euro-clearing-ecb-brexit-latest-a8272356. proper to perform the function; (iii) the rules of Conduct, applicable to both senior managers and material risk-takers. Less well known is that banks should include a whistleblowing policy into their code of conduct 127 . Also, foreign banks with a small business activity might be exempted.
One should also mention the "overseas persons" regime, allowing firms which do not have a permanent place of business in the UK, but are located in the EU, or in other jurisdictions (e.g. the US), to undertake certain financial service activities in the UK. The exemption is narrowly defined and includes dealing in investments, as principal or as agent, arranging investments deals or advising thereon, but also operating a multilateral trading facility.
The Bank of England would receive additional powers to supervise non-UK CCPs 128 and CSDs.
After Brexit the need for cooperation with the EU supervisory bodies will become increasingly urgent 129
Investment firms and market supervision: The Financial Consumer Authority
After Brexit, and absent any agreement to the contrary, EU investment firms could be active in the UK market whether as a subsidiary or as a branch. It can be expected that the UK will apply to these firms a third-country regime, as defined in UK , and meet the other conditions of MiFID II, as governed by UK law. These conditions relate i.a. to the requirement to have, as a branch, sufficient capital -or own funds -and respect the FATF anti-money laundering rules and the OECD Model tax convention. Several aspects of the MiFID II regime will have to be adapted in the corresponding UK regulation, such as the arrangements for cooperation with the EU supervisors and the exchange of information 132 .
Third-country investment firms were authorized by the FCA under the Mi-FID I regime applying the EU rules under a reciprocity regime, Article 15. Their activity would be limited to the state of establishment. In some cases, they could avail themselves of the exemptions provided in the directive limiting their activity, Articles 2 and 3. The Bank of England extended its supervision to the larger investment firms meeting certain risk related conditions, called "Eligible Investment Firms". This refers especially to firms acting as a principal in investments and would be required to have a minimum capital of 730.000 euro, which is also the EU threshold 133 . The firms viewed are those with a 15 billion GBP balance sheet or are part of a PRA regulated group. Under MiFID II, this regime will generally have to conform to the requirements of that directive with respect to third country branches, but the consequences would not be materially different 134 . Mention can be made of the "reversed solicitation" 135 exception, considered especially relevant for UK firms intending to be active in the EU.
Statements about future supervisory practice
As is the case for the EU Supervisory Authorities, the UK authorities have also published the policies and approaches they intend to follow after Brexit. During the implementation period, they consider that the EU regulation would remain applicable and indicate the need for appropriate cooperation between the EU authorities.
The PRA has published a consultation paper outlining its future approach to international banks operating in the UK, especially after the Brexit. It also contains the basic elements applicable to all foreign banks. Firms under the passport would have to adapt to the classification of the banks in different categories of activity and risk. EU branches formally active as "passported" branches will need to be authorised in the UK.
In the case of designated investment firms, establishment could take the form of a subsidiary or of a branch. Their dual authorised form should apply for authorisation from the BoE. The procedures are quite lengthy, 6 to 12 months according to the FCA. Fit and proper rules will apply to the entire firm.
With respect to the larger non-UK banks, the subsidiary format may also be required. The decisive criterion would be whether their home supervisory standards are considered equivalent and meeting supervisory expectations as formulated by the PRA 136 , while sufficient supervisory cooperation is in place, or meeting the PRA's criteria of supervisibility.
The third category are the systemically important or "wholesale" banks: these may be allowed to continue to operate as a branch and subject to home state supervision 137 , provided the PRA is satisfied on a number of supervisory criteria: higher degree of supervisory cooperation, greater assurance on resolution arrangements with stronger involvement of the PRA in terms of influence and visibility, extending to the entire banking group. Size, complexity and interconnectedness are mentioned as criteria: 15 bn GBP gross assets in the UK, type of activity 138 . If these supervisory conditions have not been met or would be ineffective as compared to the UK ones, the PRA would require to apply specific regulatory requirements to the branch, or require the bank to adopt the subsidiary format, to be supervised on a standalone basis, with the application of a Multiple Point of Entry regime for resolution.
On the basis of the present experience, the PRA would expect non-EEA international banks active as wholesale branches not to be affected and to be able to further operate as a branch. This would apply to the large US, Swiss and Japanese banks. Other hypotheses will be kept on the PRA's watch. For EEA branches, additional scrutiny is planned if they may impact financial stability in the UK 139 . Overseas mutual societies with branches in the UK would not be materially affected. A similar approach has been proposed by the Bank of England with respect to insurers, CCPs 140 and CSDs.
In its most recent statement 141 the PRA has essentially confirmed its previous policies with respect to the authorisation and supervision of branches of international banks 142 , which would be applicable to banks from the EU. This policy would apply to all non-UK headquartered groups, both already present or establishing themselves in the future. The basic rule is that these banks could establish themselves as branches, unless incorporation would apply in order to protect local depositors. Systemic wholesale branches are allowed under the condition that the PRA has sufficient assurance over the supervisibility of the branch. Consistency with the UK regulatory framework would be based on an equivalence assessment. It is not expected that the non-EEA international banks operating in the UK would be affected. If that is not the case, it would require the bank to incorporate as a subsidiary. Retail
143
, and hence significant deposit taking businesses, will not qualify for the branch regime and would have to incorporate in the UK as a separate subsidiary, as these might endanger the UK depositors and constitute a danger to the UK financial system and its deposit protection scheme (risks exceeding 500m GBP 144 ) 145 . Banks which do not exceed these criteria can continue to function as branches, depending on elements such as their systemic nature, their interconnectedness with the UK financial system and the degree of supervisory cooperation and regulatory equivalence. They could act worldwide.
The FCA regulates the conduct for a very wide range of financial services firms, including banks and investment firms. It also acts as the prudential regulator for a significant segment of these firms 146 and shares its authority with the PRA for banks. Its strategic objectives include the protection of the consumers of financial services, protect financial markets and promote competition in and among markets. In the Brexit context, the continuity of the services and the avoidance of disruption are central concerns 147 . To that effect, the FCA mentioned that during the implementation period, in its view the EU passport should remain applicable to UK firms 148 . The FCA could issue temporary permissions to firms exclusively active in the UK and this to ensure continuity while not excluding new activity to be developed 149 . In its external communication, the FCA drew attention to some specific issues that may disrupt this continuity 150 : one concerns the continuity of the contracts, now generally based on a reference to UK law 151 . The application of other legal systems, e.g. in the insurance field, might be very disruptive, while the concern was expressed that this might even endanger the investors protection schemes 152 . Another point addressed to the position of the asset managers after Brexit, and especially the delegation practice, largely a reaction to the ESMA Opinion on the same subject where the "letter-box" entities have been severely criticised. The FCA declared that appropriate oversight is exercised on this practice, but that it is conscious that sensible outcomes have to be found on this subject 153 . Close cooperation is needed with the EEA regulators and the ESAs.
The powers of the FCA will also be extended including supervision of Credit ratings agencies and trade repositories, as these are now supervised by ESMA 154 .
D. Conclusion
After the United Kingdom will have left the European Union, the question will arise what the rules are for further activities in each other's financial markets. Brexit will not be the end of financial services being provided in each other jurisdictions. Even in case of a hard Brexit, activities will be carried on through separate legal entities or even branches. But the rules will change and the United Kingdom will have the status of a third country, losing its rights based on the "passport". Many of the issues mentioned in this paper could however be solved by a transition agreement, even in absence of a full passport as applicable pre-Brexit. At the moment of writing, there is no definite information available which way such an agreement -if any -might go. A transition period may extent until 2020, during which existing rules would remain in force, but afterwards, we do not know.
The comparative analysis of the policy positions on the background of the applicable regulations reveals some interesting differences.
For both parties, there is a clear intention to defend or promote the attractiveness of their own market. The way this objective is achieved is however considerably different.
For the EU, the master card is the passported access to the EU, the large European economic zone, allowing to offer services without additional authorisations in all EU member States. Only firms legally established in EU Member States are entitled to the benefits of the passport. Whether third country firms could also qualify for the passport, depends on their form of establishment; with respect to certain activities, access to EU markets can be obtained, provided that the firm has fully conformed to EU rules, that compliance is ensured and can be verified by EU bodies -such as the ESAs or their members -and that where needed these rules can be applied by the courts, ultimately under the guidance of the European Court of Justice. The outcome of this approach is that the business will have to be run out of a local legal entity, a subsidiary, triggering quite substantial regulatory requirements. If the branch form is chosen, access will be limited to the state of location and subject to that state's authorisation after having met some high-level conditions, however, without local EU supervision. Over time third country investment firms may obtain an EU-wide passport, but only after the EU Commission has declared their legal and regulatory regime equivalent. Access to the EU will become more difficult, more expensive, but not impossible.
The UK repeatedly points to the importance of London as the international financial centre, especially for services that are not on offer in most other EU jurisdictions, or at least not on the same terms (e.g. CCPs, wholesale banking, asset management). Therefore, the expectation is that financial institutions will keep their actual presence in London or may even open a new one, and this to service the EU, but also the world financial markets. To support this tendency, the UK regulations continues to offer wide access by way of branches, not only for the large international wholesale banks, but also for smaller institutions provided the supervisory regime is equivalent or at least acceptable to the UK authorities. When UK investors could be endangered, a stricter regime will apply, including mandatory incorporation as a separate subsidiary.
The way the attractiveness of each of these two markets is being presented points to a difference in approach: welcoming to foreign entrants in the UK, caution and defensiveness in the EU.
The EU side has reached out to firms located in the UK to relocate to the EU. The relocation as such is a quite complex exercise and would normally imply creation or reactivation of subsidiaries. Relocation will be quite expensive for new entrants.
Is this a remnant of "Fortress Europe"? For many years, the EU has protected its markets against foreign operators, rarely excluding full access, but often making access available only under strict conditions, spelled out in countless regulations These restrictions are not always attributable to measures of economic policy being based on objectives as investor protection, market efficiency, a level playing field or financial stability. In many cases, they may also result in protecting the EU financial industry, not necessarily making it more resilient.
The UK approach is different: in its quite accommodating view on the financial services industry, it has been able to attract all mayor players in the world, offering the most sophisticated services in terms of market organisation, transactional expertise and financing power, but also in dispute settlement.
Between the two systems, bridges will have to be built. These come in different shapes: as there is no clarity on the shape the Brexit transition regime, one can hope that the market forces will drive the regulatory systems towards identical, or at least parallel solutions. The internal financial services market could be maintained, provided the supervisors agree on common approaches. A lesser solution would be the recognition of equivalence, a less stable, partial solution, but flexible and adaptable to new market needs 155 . Unilateral measures abound, UK firms get full access to the EU if they establish a subsidiary there. If they are less ambitious, a branch may do as well. Access rights can be granted by equivalence decisions.
What will be the effect of these changes on the relocation of financial institutions or of financial activity in one jurisdiction or the other is difficult to measure. A certain number of large banking groups have indicated that they relocate part of their activities to existing or new subsidiaries in Frankfurt, Dublin, Paris or Amsterdam, affecting some -initially limited -part of their staff to the new location. The same applies to the relocation of parts of trading platforms. The proximity to EBA may also play some role. In the other direction, about 1200 UK entities are branches of EU firms and many of these will have to be authorised by the PRA. It is not possible to predict what the effect on financial activity and employment will be. Moreover, much will depend on the long-term effect on the development of the business in both markets.
